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EXECUTIVE SUMMARY

The Federal Communications Commission (FCC or Commission)

initiated the instant rulemaking in response to the enactment of

the Omnibus Budget Reconciliation Act of 1993 (OBRA). OBRA

authorized the Commission to allocate blocks of electromagnetic

spectrum by competitive bidding.

The Office of Advocacy agrees with the FCC that competitive

bidding will lead to the rapid deployment of new wireless

communication technologies, particularly personal communication

services (PCS). Competitive bidding, if improperly implemented,

may be prohibitively expensive for designated entities to

purchase spectrum blocks and provide PCS service. The Office of

Advocacy commends the Commission for recognizing this potential

and performing a regulatory flexibility analysis.

Designated entities are rural telephone companies, small

businesses, women and minority-owned businesses. To qualify for

special measures, small businesses must have sales of less than

$40 million, rural telephone customers must serve non

metropolitan areas of less than 20,000 and not exceed a total of

50,000 access lines. Women and minority-owned businesses will

qualify if these entities are in actual control of the

businesses. A similar attribution standard will be applied to
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ii

joint ventures or partnerships of designated and non-designated

entities.

The Office of Advocacy supports a variety of special

measures to help these designated entities. The Office of

Advocacy particularly supports the use of spectrum blocks

reserved solely for auction to designated entities. Even with

the set aside of spectrum blocks, small entities may not have

sUfficient liquidity to make a lump sum paYment for the spectrum.

The Office of Advocacy recommends that the Commission provide a

number of alternative paYment regimes including royalties,

installment payments without interest, and reduced down paYments.

The FCC also must develop a bidding regime that does not

foreclose opportunities for designated entities. The

Commission's combinatorial bidding process does not achieve this

goal. Rather, open sequential bidding has a far greater

probability of ensuring designated entity participation. As part

of the bidding process, the FCC must devise a plan to prevent

speculators, traffickers, and others not genuinely interested in

building PCS facilities from entering auctions or obtaining

licenses for unjust enrichment.

The united states stands on the threshold of the 21st

century and a revolution in communications technology. The

Office of Advocacy is of the opinion that participation by
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designated entities will provide competition and significant

technical innovation in the next millennium. The ultimate

beneficiaries will be the millions of customers of this new

technology -- many of whom will be small businesses.
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I. Introduction

In 1864, the scientific basis for the modern

telecommunications revolution began when an obscure British

physicist, James Clerk Maxwell, developed a theory of

electromagnetic waves. within a short period of time, his theory

was exploited to develop new communication technologies: on March

10, 1876, Alexander Graham Bell ushered in the world of

telephony; twenty years later, Gugliemo Marconi invented a means

of transmitting sound without wires -- radio; in 1930, Philo

Farnsworth developed an electronic means of scanning images and

delivering them without the use of cables and television was

born.

since this revolution utilized a resource that anybody could

capture if they had access to appropriate technology, Congress

realized the necessity of regulating the electromagnetic

spectrum. Its first attempt, the Federal Radio Act of 1920, was
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an admitted failure. In the depths of the Depression, Congress

revisited its regulatory scheme and enacted the legislation that

still governs telecommunications today -- the Federal

communications Act of 1934. 1 The Act established the Federal

communications commission (FCC or Commission) to allocate

spectrum among various services and required providers to obtain

a license from the Commission to construct and operate facilities

that use spectrum. 2

The allocation and licensing processes, while tempestuous

among competing applicants, did not represent insuperable

barriers to the implementation of new technologies until the late

1970's and early 1980's. The inexorable march of technology soon

abutted against one of Mr. Maxwell's laws -- the limited amount

of usable electromagnetic spectrum. New technologies, such as

1 47 U.S.C. §§ 151-613 (as amended).

2 The Commission first determined, by rUlemaking, which
portions of the spectrum should be allocated to specific
services. Then the commission decided how blocks of spectrum for
particular services were to be allocated. certain services, such
as broadcast radio and television, were licensed through
comparative hearings in which competing applicants were required
to demonstrate that the particular applicant had the best
qualifications to operate facilities in the pUblic interest.
Most other services, such as paging, cellular telephony, etc.,
were awarded through the use of lotteries in which a winner was
selected at random from all mutually exclusive applicants for a
particular block of spectrum. The processes of awarding licenses
for particular blocks of spectrum did not require the licensees
to pay for the use of the spectrum. Licensees only were required
to pay fees for processing the applications.
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personal communication services (PCS),3 would not be able to

develop fully without either limiting entry to particular

services or reallocating spectrum currently used by other

services or both. The Commission recognized this and instituted

a number of related proceedings to reallocate spectrum, establish

licensing requirements for new services, and develop methods for

selecting licensees. 4 None of these proposals would have

required licensees to compensate the government for use of the

spectrum.

While technology moved forward, so did the federal bUdget

deficit. President Clinton proposed and Congress adopted, as

3 PCS is a more advanced form of cellular telephony.
Cellular telephony uses radio waves to transmit telephone
conversations from one receiving antenna (called a cell site) to
another. As a user of a mobile device travels, a computer
switches the communication from one cell to the next. Cell sites
in cellular telephony are miles apart and require reasonably
powerful transmitters to reach the antenna within a given cell.
PCS adapts the cell principle by dramatically increasing the
number of cells (cell sites might be as far apart as a mile or
less than 100 yards apart). This lowers the power needed to
reach a receptor antenna and significantly reduces the size of
the transmitter (in the first generation tests of PCS,
transmitters easily fit within the palm of a hand). As digital
technology is further adapted to the transmission of sound waves,
pcs eventually will provide a seamless network of voice, data,
and video transmission. Many predict that a fully developed PCS
network will have revenue of 60 billion dollars a year (Which is
three times the size of the current long-distance telephone
market) .

4 In the Matter of Redevelopment of Spectrum to Encourage
Innovation in the Use of New Telecommunications Technologies, ET
Docket No. 92-9, First Report and Order and Third Notice of
Proposed RUlemaking (September 17, 1992); In the Matter of
Amendment of the Commission's Rules to Establish New Personal
Communications services, Gen Docket No. 90-314, ET Docket No. 92
100, Notice of Proposed Rulemaking (August 14, 1992).
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part of the Omnibus Budget Reconciliation Act of 1993 {OBRA or

Act),5 a method to reduce the deficit and reallocate spectrum -

auctions of spectrum. 6 In addition, the OBRA also mandated that

the Department of Commerce's National Telecommunication and

Information Administration review the federal government's

utilization of spectrum and reallocate, at a minimum, 200 MHz of

spectrum currently dedicated to federal use.

Shortly after Congress enacted OBRA, the Commission

concluded its proceeding to develop licensing requirements in the

2 GHz band for use by PCS providers. 7 The Commission

established seven channels of service. Two separate channels,

consisting of 30 MHz blocks, were allocated to 47 major trading

areas (MTAs). One channel with 20 MHz is allocated to a basic

trading area {BTA).8 The rest of the 2 GHz spectrum is divided

into 4 separate channels of 10 MHz blocks for licensing in BTAs.

5 Pub. L. No. 103-66, 107 Stat. 312.

6 Id. at 712.

7 In the Matter of Amendment of the commission's Rules to
Establish New Personal Communications Services, Gen. Docket No.
90-314, Second Report and Order (September 23, 1993) (PCS Order).

8 MTAs and BTAs are commercial regions of the country as
delineated in the Rand-McNally Commercial Atlas. In general,
MTAs are conglomerations of metropolitan areas. BTAs are akin
to, but not identical with, the Census Bureau's Standard
Metropolitan statistical Area.
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OBRA mandates that licenses for these blocks of spectrum be

allocated as soon as possible. 9 Any auction of spectrum for PCS

use also must be designed to ensure rapid deployment of this

technology to the pUblic, including those in rural areas,10 and

promote the availability of licenses to small businesses, rural

telephone companies, and businesses owned by minorities and women

(hereinafter collectively referred to as designated

entities) .11

II. The Notice of Proposed Rulemaking

In response to the legislative mandate, the Commission

instituted the instant rulemaking. In the Matter of

Implementation of section 309(j) of the Communications Act

Competitive Bidding, PP Docket No. 93-253, Notice of Proprosed

Rulemaking (October 12, 1993) (NPRM). The FCC proposes a number

of methods for conducting auctions for 2 GHz spectrum and other

wireless services, such as specialized mobile radio and

interactive video. 12 Id. at !! 34-71, 82-113. The Commission

9 See OBRA, § 6002(d) (2) (A-B).

10 Congress made this an objective due to the tortoise-like
pace in awarding and construction cellular telephony systems in
rural areas.

11 OBRA, § 6002(a) (3) (A-B).

12 Not all wireless services are subject to allocation
through competitive bidding. The Act specifically exempts

(continued... )
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also offers a variety of mechanisms to reduce the financial

burden that designated entities may face in acquiring spectrum

through the auction process. Id. at!! 72-81.

The FCC recognizes that utilization of competitive bidding

may have serious implications for small business providers of

wireless services, especially those involved in the development

of PCS. Given the vast potential of the PCS market, many small

businesses and other designated entities may find it difficult to

compete financially in open auctions for spectrum with the giants

of the telecommunications industry. The FCC, pursuant to the

Regulatory Flexibility Act, 5 U.S.C. §§ 601-12 (RFA), performed

an initial regulatory flexibility analysis. The Commission, as

part of its NPRM, examined a number of regulatory alternatives to

12( ••• continued)
broadcast radio and television licenses, including low-power
television and repeater stations. OBRA also only applies to
wireless services in which mutually exclusive license
applications were filed subsequent to July 26, 1993. If a
particular service does not have mutually exclusive applications,
such as mobile satellite service, or the mutually exclusive
applications were filed prior to July 26, 1993, such as
multipoint multdistribution services, the Commission need not
award licenses through competitive bidding. The Commission has
decided to complete licensure through lotteries for some services
while converting other services' lottery proceedings to auctions.
NPRM at ~~ 147-67.

The FCC also does not address whether the bidding
methodology it adopts in this proceeding will apply to the 200
MHz block of spectrum that will be reallocated to commercial use.
The Office of Advocacy believes that the current competitive
bidding proposal is sUfficiently problematic for designated
entities that the Commission should delay the adoption of an
auction methodology for reallocated government spectrum until
such time as the spectrum is actually made available for
commercial use.
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assist designated entities in obtaining spectrum for use in PCS

and other services.

The Office of Advocacy concurs in the Commission's finding

that competitive bidding may have significant adverse

consequences on the ability of small firms to participate in the

delivery of PCS technology. However, the Office of Advocacy

opines that the design of the tentative auction process will

exacerbate the competitive problems of designated entities. The

Office of Advocacy provides these comments to support the use of

certain special measures for designated entities. In addition,

the Office of Advocacy offers suggestions to modify the auction

process that will achieve the goals of OBRA while maximizing the

ability of small businesses and other designated entities to

participate in the provision of PCS.

III. Definition of Small Business and Rural Telephone Company

The OBRA requires that the Commission provide special

consideration for designated entities. However, neither the

statute nor the legislative history provides any definition of

small business or rural telephone company.
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A. Small Business

The Commission proposes to define a small business as one

that meets the Small Business Administration's (SBA) eligibility

criteria. NPRM at ! 77 & n.51. The SBA has the authority to

promulgate size standards to carry out the purposes of the Small

Business Act. 15 U.S.C. § 632. Pursuant to that authority, the

SBA has developed separate standards to render financial and

procurement assistance to small businesses. A business has two

methods of qualifying for SBA assistance: 1) if together with its

affiliates, the business does not have a net worth in excess of

$6.0 million or a net income after federal taxes of $2.0 million;

or 2) it does not exceed the size standard13 for the industrial

classification for the business in which it is primarily engaged.

13 C.F.R. § 121.802 (a) (2) (i-ii).

While the Office of Advocacy appreciates the deference of

the Commission to the expertise of the SBA, the Office of

Advocacy must disagree with the FCC's proposed definition of

small business, as neither test will lead to determinations

suitable for the instant proceeding. 14 The net worth test will

13 These size standards are based either on revenue or the
number of employees and can be found at 13 C.F.R. § 121.601. For
businesses involved in the provision of telecommunication
services, the definition of a small business is one with less
than 1,500 employees.

14 In testimony before the FCC's Small Business Advisory
Committee, the Office of Advocacy called for further rulemaking

(continued ... )
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not include businesses of sufficient size to survive, much less

succeed, in the competitive wireless communication marketplace.

The 1,500 employee size standard may permit some firms to obtain

the special treatment in the competitive bidding process that do

not need any help in obtaining spectrum or constructing a PCS

network. Thus, neither standard is an appropriate definition of

small business for implementation of competitive bidding.

The Office of Advocacy believes that a more appropriate test

is one based on revenue. First, the use of a revenue figure

comports with the recent amendments to the Small Business Act

authorizing the Administrator to approve size standards different

from those adopted by the SBA for the purposes of implementing

any other statute. 1S Congress required that any agency wishing

to promulgate a size standard different from one used by the SBA

for small businesses involved in the delivery of services must

base that standard on revenue. Since the provision of PCS

14{ ... continued)
to determine the appropriate size of small businesses for
purposes of licensing PCS. The Office of Advocacy commends the
Commission for its diligent effort in this regard.

IS Small Business Credit and Business Opportunity
Enhancement Act of 1992, Pub. L. No. 102-366, 106 Stat. 986.
This Act requires agencies to institute notice and comment
rulemaking to develop size standards for their regulatory
programs if they are different than those promulgated by the SBA.
The Act provides an exception if the statute the agency is
implementing provides specific authority for the agency to issue
size standards. The Office of Advocacy does not believe that
OBRA provides the specific delegation of authority contemplated
by the authors in the Small Business Credit and Business
Opportunity Enhancement Act of 1992.
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telecommunication is a service, the size standard must perforce

be revenue-based. Second, revenue provides a better measure of a

firm's capacity to financially compete in an auction,

particularly if the Commission authorizes the use of

installments or royalties in lieu of a lump-sum paYment.

A number of potential alternative revenue-based standards

already exist for telecommunication services. For certain

regulatory purposes, the FCC establishes tiers of local exchange

carriers (LECs) based on revenue. Tier 2 carriers have revenues

of more than $40 million but less than $100 million. Tier 3

carriers are those with less than $40 million in revenues. The

SBA defines a small cable company for the purpose of procurement

assistance as one with less than $7.5 million in revenues. The

latter revenue figure roughly translates into a system serving

between 20 and 30 thousand subscribers.

The Office of Advocacy believes that an appropriate

definition of small business is one that, together with its

affiliates, has revenues of less than $40 million. 16 This

represents a firm of sufficient size to meet demands in almost

all small markets and some medium-size markets without

significant outside financial assistance. Firms of this size

also may be able to provide niche services or other non-

16 If rates for pes were similar to those for cable, then a
business with $40 million in revenue is equivalent to a customer
base of 100,000 to 200,000 subscribers.
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ubiquitous service in large markets. Yet, a firm with $40

million in revenues probably has the capacity and financial

credibility to obtain partners for competing in larger

markets. 17 While the Office of Advocacy is of the opinion that

the 40 million dollar figure represents an adequate compromise,

the Commission, after the completion of its analysis, may

determine that an even larger figure is the most apt small

business demarcation. 18

Given the costs involved in entering an auction, many small

businesses are likely to form consortia with other small

businesses. The Office of Advocacy recommends that the

Commission deem any consortium consisting entirely of small

businesses eligible for any special measures adopted to assist

designated entities, even if the combined revenue of the

consortium exceeds the limits for eligibility as a small

17 Cost estimates for buildout of PCS networks vary
depending upon the scope of coverage and the type of service
being offered. For a system designed to mirror current cellular
telephony in large urban areas, the cost of construction has been
estimated at $250 million. However, other less extensive
systems, particularly in smaller markets, may be constructed for
$8 to $20 million.

18 The Commission also may wish to consider the possibility
of establishing different small business size standards for
different markets. For example, the cost of providing a PCS
network in the New York City BTA will be SUbstantially higher
than in the EI Paso, Texas BTA. The Commission may wish to
account for these differences by establishing one size standard
for small and medium markets and another standard for larger
markets.
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business. 19 This will permit small businesses to merge their

resources and make them more competitive in the marketplace

without seeking investment from larger enterprises that might

demand control as the price of investment. Use of small business

consortia also will further the congressional goal of providing

opportunities for small business to participate in the provision

of PCS and other new wireless technologies.

B. Rural Telephone Companies

The OBRA also classifies rural telephone companies as a

designated entity but does not define what constitutes a rural

telephone company. The Commission proposes to use its current

definition of rural telephone company. NPRM at ! 77 & n.53. The

FCC categorizes a rural telephone company as any LEC eligible for

an exemption from the cable television cross-ownership

restriction set forth in the Cable Communications Policy Act of

1984. 20

19 Determinations whether consortia containing both large
and small businesses qualify as designated entities will be made
according to attribution rules discussed in Part IV, infra.

20 That Act prohibits any LEC from providing cable service
in its telephone service territory. The Act provides an
exception for carriers that serve rural areas -- those areas with
less than 2,500 inhabitants. 47 U.S.C. S 533(b). This
restriction has been held to be unconstitutional by a federal
district court, Chesapeake & Potomac Tel. Co. v. united states,
No. 92-1751-A (E.D. Va. Aug. 14, 1993), and the restriction's
validity, either through court or legislative action, is open to
serious question. Thus, the Office of Advocacy questions the use
of a definition for rural telephone company that may be invalid.
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The Office of Advocacy believes that the Commission's

proposed definition is inappropriate. The definition utilized by

the FCC is based on the definition of a rural area adopted by the

Bureau of the census. 21 That classification has little to do

with the provision of infrastructure to residents in non-

metropolitan areas. other agencies concerned with the provision

of services to non-metropolitan areas base eligibility on

populations larger than the one adopted by the Bureau of the

Census. 22 Since the primary rationale for providing rural

telephone companies with special treatment is to ensure the

provision of PCS and other wireless services to rural areas,23

a definition more related to infrastructure development is

appropriate.

Definitions for rural telephone companies can be based on

either the size of the carrier or the population that the LEC

serves or some combination thereof. The Commission may define a

rural telephone company as a carrier that has fewer than 10,000

21 The Bureau of the Census defines a rural area as any
incorporated or unincorporated area with less than 2,500
inhabitants and not within or adjacent to a metropolitan area.

22 The Farmer's Home Administration defines rural as an
area, either incorporated or unincorporated, with a population of
less than 20,000 inhabitants. 7 C.F.R. S 1944.10. The Community
services Administration of the Department of Health and Human
Services utilizes an even larger population figure -- 25,000
inhabitants. 45 C.F.R. S 1076.S0-2{n). Both agencies exclude
communities adjacent to or within metropolitan areas.

23 See H.R. Rep. No. 111, 103d Cong., 1st Sess. 254,
reprinted in 1993 U.S. Code Congo & Ad. News 378, 581.
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access lines. Since some holding companies have subsidiaries

that meet this definition but would otherwise not be considered

rural, the FCC also must impose limits on the total number of

access lines owned by the rural telephone company and its

affiliates. The Office of Advocacy opines that the Commission's

definition of small telephone company for certain purposes of

regulatory relief (less than 50,000 access lines) is an

appropriate cap.24 In the alternative, the Commission may wish

to define a rural telephone company as any LEC that serves an

incorporated or unincorporated non-metropolitan area with less

than 20,000 inhabitants. To prevent very large carriers from

qualifying as rural telephone companies, the FCC must impose

affiliate restrictions, such as total number of access lines, on

this definition. The Office of Advocacy opines that a properly

tailored definition based on popUlation and number of access

lines will speed the development of PCS in rural areas and not

repeat the delays faced by rural Americans in Obtaining cellular

telephone service.

A corollary issue to the definition of what constitutes a

rural telephone company is the rural telephone company's

eligibility for special measures outside the service territory.

24 An alternative affiliation definition can be based on
eligibility for participation in the Universal Service Fund
operated by the National Exchange Carrier Association.
Eligibility is limited to carriers (be they independent or
holding companies) with less than 250,000 access lines. This
definition will include some larger holding companies that own a
number of LECs that serve non-metropolitan areas.
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For example, if a rural telephone company attempts to bid for

spectrum in a metropolitan area, does the carrier lose its rural

character and thereby any special treatment afforded to

designated entities? The Office of Advocacy would assert that it

does lose its rural character and dissipates its resources in an

effort to expand its base of operations. If the rationale behind

providing special treatment for rural telephone companies is the

rapid deploYment of PCS in rural areas, then any special benefits

accorded the carrier must devolve to its telephone customers --

rural residents and the small businesses that serve them. The

Office of Advocacy recommends that the Commission restrict the

special treatment for rural LECs to their market area or reliable

service area, i.e., the region that they currently serve. 25

IV. Attribution Rules

The other designated entities in the OBRA, women-and

minority-owned businesses, do not require definitions. Rather,

appropriate rules which attribute ownership must be established

to ensure that only designated entities receive special measures

contemplated by the OBRA. While of most import to minority- and

women-owned businesses, attribution rules also will play an

important role in determining whether consortia or other joint

25 To the extent that the buildout of an effective PCS
network for its current customers requires a rural telephone
company to undertake operations outside its service territory,
the rural telephone company must be permitted to utilize any
special benefits established by the Commission.
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ventures involving, but not limited to, designated entities will

qualify for special measures. The attribution rules developed by

the Commission will then determine whether particular ventures

are designated entities and qualify for special measures.

The Commission offers two alternatives for determining

whether minority and women-owned businesses qualify for

preferential measures. One is a bright-line test: 50.1% of the

designated entity's equity must be owned by women or minorities.

Id. at ! 77. The other alternative references the Commission's

current rules on license transfers; those regulations, 47 C.F.R.

§§ 1.1621(c), .1622, do not address specific quantities of equity

ownership, but look at actual control of the entity to determine

Whether a transfer of ownership has occurred. Id. at , 77 &

n.55. The Commission does not make a tentative conclusion

selecting one of the two alternatives. Nor does the Commission

address attribution rules for other designated entities.

The Office of Advocacy recommends that the Commission not

adopt any specific amount of equity ownership to classify

designated entities and their eligibility for special measures.

First, the Office of Advocacy suspects that many new PCS efforts

will be partnerships or joint ventures involving designated and

non-designated entities. Partnerships and joint ventures

generally do not apportion ownership based on equity and the use

of equity as an attribution standard simply becomes irrelevant.
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Second, actual equity ownership may not be an appropriate measure

of control. Many corporations issue more than one class of stock

to keep actual control in a relatively small group of people

while obtaining substantial capital infusions from the pUblic

sale of a second class of stock.

The Office of Advocacy believes that a more appropriate

determinant of a designated entity is actual operational

control26 of the business and the control must extend to

decisions concerning capital expenditures. The attribution rules

will apply for all determinations to classify whether a

particular entity is a designated entity and therefore eligible

for special measures. The attribution rules also will be used to

determine whether joint ventures or partnerships between

designated and non-designated entities should be eligible for

special measures. The primary benefit to this recommendation is

that it enables designated entities to obtain infusions of

capital without losing their eligibility for special treatment.

In turn, designated entities will have greater opportunities to

participate in the provision of PCS and other new technologies.

26 The Office of Advocacy does not offer specific
suggestions for determining operational control. The Commission
has substantial experience addressing issues of operational
control and the FCC should use these precedents as a starting
point.
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v. Special Measures for Designated Entities

Qualification as a designated entity is important under the

OBRA because the Commission is required to consider the use of

tax certificates, bidding preferences, alternative paYment plans,

and other procedures to encourage designated entity participation

in auctions. OBRA, § 6002(j) (4)(0). The FCC, citing a report by

the Commission's Small Business Advisory Committee (SBAC), offers

a variety of methods for implementing this section of the OBRA.

NPRM at " 73, SO-Sl. The Office of Advocacy commends the FCC

for giving the well-reasoned report of the SBAC such prominence

in this important rUlemaking. The Office of Advocacy supports

the Commission's efforts to provide assistance to designated

entities.

A. spectrum set-Aside

The FCC proposes, in the case of broadband PCS, to reserve a

20 MHz block (Block C) and a 10 MHz (Block 0) for bidding by

designated entities. Id. at , 121. Under this proposal, the

Commission will prohibit any non-designated entity from bidding

for these reserved blocks and will apply other special measures

to ease the financial burden faced by designated entities. Id.

The goals of § 6002(j) (4) (0) of the OBRA simply reiterate

those found in the Small Business Act -- to ensure adequate
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participation by designated entities in all sectors of the

economy. The Small Business Act mandates that small businesses

receive a fair proportion of the total sales of government

property. 15 U.S.C. § 644(a) (4). The provision in the Small

Business Act refers to all government property and

electromagnetic spectrum is government property. Thus, under

both the OBRA and the Small Business Act, designated entities are

entitled to their fair share of spectrum. 27

The Commission correctly recognizes that designated entities

may not receive their fair share of government property -- in

this case electromagnetic spectrum. Thus, the reservation of

particular blocks of spectrum for bidding solely by designated

entities not only complies with the dictates of the OBRA but also

helps meet the goal of the Small Business Act. Given the

27 The SBA and the Forest Service faced a similar dilemma -
ensuring that small businesses obtained their fair share of
timber from the national forest lands. In 1958, the SBA and the
Forest Service entered into a memorandum of understanding
establishing a program designed to ensure that small businesses
have an opportunity to harvest and utilize timber from the
national forests. Duke City Lumber Co. v. Butz, 382 F. Supp.
362, 366 (D.D.C. 1974), aff'd per curiam, 539 F.2d 220 (D.C. Cir.
1976), cert. denied, 429 U.S. 1039 (1977). The program was
expanded and modified in 1971 and ensured that small businesses
would not have to compete against large companies for the
purchase of timber if small businesses were unable to purchase
their historical share of timber from each of the national
forests. Duke City Lumber, 382 F. Supp. at 366. The timber set
aside was challenged by large timber operators as being arbitrary
and capricious and beyond the power of the SBA and Forest
Service. Those challenges were rejected by the court in Duke
city LUmber and the court upheld the timber set-aside program as
a valid exercise of the SBA and Forest Service's power to
guarantee small timber companies access to federal resources.
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Commission's relatively broad discretion to implement OBRA,28

the FCC has the power to establish the spectrum set-aside.

However, the reservation of spectrum for bidding solely by

designated entities should not preclude the Commission from

adopting other measures, such as alternative paYment plans, that

will further promote entry by designated entities into new

telecommunication technologies.

B. Installment Payments

Even with spectrum set-asides, most designated entities, and

in particUlar small businesses, will not have sufficient

liquidity to meet the proposed paYment date (some two or three

days after the auction). The Commission proposes that designated

entities be given the opportunity to make installment paYments

for any spectrum ultimately purchased, be it in the set-aside or

at an open auction. NPRM at " 79, 121. The Commission also

proposes to require that the paYments include interest, at least

for broadband PCS spectrum. Id. at , 121.

28 The Commission is authorized to allocate spectrum and
conduct auctions for spectrum. OBRA, S 6002(a). Nothing in the
OBRA mandates that any partiCUlar block of spectrum or any
spectrum at all be auctioned. Rather the Commission, in the
NPRM, concludes that competitive bidding for PCS spectrum best
meets the Congressional goal of rapid deployment of new services.
NPRM at "115-20. This broad authority comports with the case
law concerning the FCC's discretion in allocating electromagnetic
spectrum. NBC v. United states, 319 U.S. 190, 219 (1943);
National Ass'n of Broadcasters v. FCC, 740 F.2d 1190, 1214 (D.C.
Cir. 1984).


